
Re: BRECKLAND DISTRICT COUNCIL – TRAFFIC POLICY 

 

 

ADVICE 

 

 

I. INTRODUCTION AND SUMMARY  

 

1. I am asked to advise Dereham Town Council on the interpretation and application of 

paragraph 109 of the NPPF by Breckland District Council (‘Breckland’) and Norfolk 

County Council (‘NCC’). In particular I am asked to consider whether they have 

correctly interpreted and applied the test in relation to three undecided planning 

applications, and the merits of any potential challenge.  

 

2. In summary, I consider that: 

a. Paragraph 109 of the NPPF acts as a policy bar on applications being refused 

for highways reasons unless the development will result in severe residual 

cumulative impacts on the transport network.  The correct interpretation of 

‘residual cumulative impacts’ is those impacts of the development which will 

still exist after any identified mitigation measures viewed in the context of 

existing highways issues. (‘Existing’ here is capable of including committed 

development, although in theory arguments could be mounted that committed 

development might not be delivered). This interpretation accords with the 

normal meaning of the words: it is otherwise difficult to see what ‘cumulative’ 

impacts could possibly mean. It is also supported by the decision in Bovis 

Homes v Secretary of State for Communities and Local Government [2016] 

EWHC 2052. 

b. In the context of the undecided applications, the transport assessments for 

each confirm that they will cause additional traffic on parts of the road 

network which are already overcapacity. The assessments consider that 

because the number of additional movements generated by the developments 

is low, the impact is not significant. This is not the test that the LPA has to 

apply. The LPA has to consider whether the impacts in the context of the 

existing situation are severe.  

c. Any failure by the LPA to apply that test would leave the decision open to 

challenge on the grounds that it had misinterpreted the NPPF, or irrationality.  



d. It is reasonably arguable that given NCC’s guidance on what it considers to be 

a ‘severe’ impact, any development which worsens the situation at an already 

unacceptable junction will meet the threshold of ‘severe residual cumulative 

impacts’.  

e. In relation to the applications I have been asked to consider, I consider that the 

Transport Assessments and Officer Reports in respect of each fail to engage 

with this issue, and (although I acknowledge that the applications have yet to 

be determined) if this is not addressed then any permission is potentially open 

to challenge. 

 

II. BACKGROUND 

 

Breckland Development Plan  

 

3. Dereham is situated within Breckland’s area. Accordingly, Breckland is the local 

planning authority, whilst NCC is the highways authority. 

 

4. Breckland’s Development Plan is comprised of the Core Strategy (which covers the 

period to 2026), the Development Control Policies Document, Site Specific Policies 

and Proposals, and assorted Area Action Plans.  

 

5. A new local plan is being brought forward: I understand that the eLP was submitted 

for examination on 30 November 2017 and that hearing sessions commenced on 17 

April 2018.  

 

 

Dereham Transport Study 

 

6. As part of the eLP process, Breckland commissioned the DTS in order to provide 

information on the impact of committed and potential development in Dereham on the 

transport system.  

 

7. The DTS utilised the following delay benchmarks as indicators that a junction was 

performing unacceptably: 

a. >80 seconds per vehicle at signalized junctions; 



b. >50 seconds per vehicle at priority and roundabout junctions. 

Such junctions attracted a ‘Level of Service’ rating of F, the lowest rating possible . 

 

8. The DTS identified that the Tavern Lane/South Green Junction would be over-

capacity in all growth scenarios, and the Tavern Lane/Yaxham Road junction was 

already over-capacity at the date of publication.  

 

9. Both junctions required mitigation measures. In the case of the Tavern Lane/Yaxham 

Road junction, two options were proposed. Details are set out in full at 10.2.9 – 

10.2.16 of the DTS (‘Option 1’) and 10.2.17 – 10.2.26 (‘Option 2’). In summary: 

 

a. Option 1 necessitated the introduction of a staggered pedestrian crossing 

(which could be provided without any significant change to existing kerblines) 

and signal staging to allow pedestrians to cross Yaxham Road while traffic 

was kept flowing.  

b. Option 2 would provide a new signalized roundabout at the Tavern 

Lane/Yaxham Road crossing, signalized pedestrian crossings on all 

approaches and would require slight widening of Yaxham Road west of the 

Green Road signals.  

 

10. The DTS confirms that Option 1 will only provide short term relief and ‘a larger 

scheme would be required in the long term’ (10.2.16).  

 

11. Option 1 has subsequently been funded, in part through receipt of government 

funding by NCC. 

 

12. The Dereham Network Improvement Strategy (‘DNIS’) confirms that Option 2 is now 

undeliverable (Chapter 7, p. 29). 

 

NCC transport guidance 

 

13. NCC have published guidance entitled ‘Safe, Sustainable Development’ (‘SSD’). This 

is not a development plan document and has not been adopted as a supplementary 

planning document, but it does state that the guidance contained therein will be used 

by NCC in providing its advice. In my view this is sufficient to create a legitimate 



expectation that NCC will have regard to SSD when advising on highways issues. 

That is to say that NCC must consider the guidance set out in SSD when advising. It 

may (of course) not be the only matter which they need to take into account, but if a 

decision is based on advice from NCC which on the face of it is contrary to policy and 

no justification is discernible, then that there may be a reasonable argument that the 

advice failed to take the policy into account, therefore vitiating any decision.  

 

14. G1.3 of SSD states:  

 

‘In Norfolk, a ‘severe’ impact is deemed to occur when: - 

- Queue lengths (and blocking back to previous junctions), delay and 

locational context, the Degree of Saturation, Practical Reserve Capacity, or 

the Ratio of Flow to Capacity are unacceptable: 

- Junctions do not conform to modern day standards and improvements 

cannot be made to bring them up to standard 

….’ 

 

The Applications 

 

15. There are three undetermined planning applications which Dereham Town Council 

consider may have severe impacts on the highway network, in relation to which 

advice is sought.  

 

16. The relevant applications (collectively, ‘the Applications’) are: 

a. Planning Application 3PL/2010/1361/F – ‘the Yaxham Road application’ 

b. Planning Application 3PL/2015/1487/O – ‘the Swanton Road application’ 

c. Planning Application 3PL/2015/1490/O – ‘the Shipdham Road application’ 

 

III. INTERPRETATION AND APPLICATION OF S. 109 

 

Approach to planning applications 

17. S. 70 (2) of the Town and Country Planning Act 1990 provides that: 

(2) In dealing with an application for planning permission or permission in 

principle] the authority shall have regard to— 



(a)the provisions of the development plan, so far as material to the 

application, 

(aa)any considerations relating to the use of the Welsh language, so far 

as material to the application; 

(b)any local finance considerations, so far as material to the application, 

and 

(c)any other material considerations. 

s. 38 (6) of the Planning and Compulsory Purchase Act 2004 provides that if regard is 

to be had to the development plan for the purpose of any determination to be made 

under the planning Acts the determination must be made in accordance with the plan 

unless material considerations indicate otherwise. 

 

18. The effect of the two provisions read together is that applications which do not 

conflict with the development plan policies should be approved, unless there is some 

other relevant matter which indicates otherwise.  

 

19. The High Court has provided this summary in Monkhill v Secretary of State for 

Housing, Communities and Local Government [2019] EWHC 1993 (Admin): 

’45. The following practical summary may assist practitioners in the field, so 

long as it is borne in mind that this does not detract from the more detailed 

analysis set out above:  

- It is, of course, necessary to apply s. 38(6) in any event; 

- If the proposal accords with the policies of an up-to-date development plan 

taken as a whole, then unless other considerations indicate otherwise, 

planning permission should be granted without delay (paragraph 11(c) of 

the NPPF);  

- If the case does not fall within paragraph 11(c) the next step is to consider 

whether paragraph 11(d) applies. This requires examining whether there 

are no relevant development plan policies or whether the most important 

development plan policies for determining the application are out of date; 



- If paragraph 11(d) does apply, then the next question is whether one or 

more of the Footnote 6 policies are relevant to the determination of the 

application or appeal (limb (i)); 

- If there are no relevant Footnote 6 policies so that limb (i) does not apply, 

the decision-taker should proceed to limb (ii) and determine the 

application by applying the tilted balance (and s. 38(6)); 

- If limb (i) does apply, the decision-taker must consider whether the 

application of the relevant Footnote 6 policy (or policies) provides a clear 

reason to refuse permission for the development; 

- If it does, then permission should be refused (subject to applying s. 38(6) 

[…]). Limb (ii) is irrelevant in this situation and must not be applied; 

- If it does not, then the decision-taker should proceed to limb (ii) and 

determine the application by applying the tilted balance (and s. 38(6)).  

 

20. I am asked to consider the relevance of Para 109 to the Applications. I have not 

therefore considered their overall compliance with the development plan. However, I 

include the above to make it clear that the approach for the LPA in considering 

transport issues is to consider: 

a. Whether the applications are in accordance with the development plan, 

including transport policies; 

b. If so, permission should be granted unless material considerations indicate 

otherwise. This requires consideration of whether the applications are in 

breach of the SSD guidance applied by Norfolk and paragraph 109 NPPF. 

c. If not, then permission should be refused. 

d. If there are no relevant development plan policies, or they are silent, then the 

‘tilted balance’ under Paragraph 11 NPPF falls to be applied. This provides 

that permission should be granted unless (i) any of the policies listed at 

footnote 6 provide a clear reason for refusal, or (ii) any adverse impacts of 

granting permission would significantly and demonstrably outweigh the 

benefits, when taking the policies of the NPPF as a whole. Again, adverse 

traffic impacts may fall to be considered here.  

 

Interpretation of Paragraph 109 



21. Paragraph 109 of the NPPF provides that: 

 

‘Development should only be prevented or refused on highways grounds if 

there would be an unacceptable impact on highway safety, or the residual 

cumulative impacts on the road network would be severe.’ 

 

22. In Secretary of State for Communities and Local Government and ors v Redhill 

Aerodrome Ltd [2014] EWCA Civ 1386 the Court of Appeal observed: ‘there is 

nothing new in the proposition that such residual cumulative impacts – ie those traffic 

impacts which would remain after any highway improvement to limit the significant 

impacts of the development have been carried out – are a material planning 

consideration which may, in appropriate cases, justify a refusal of planning 

permission’. 

 

23. The question that arises is whether the consideration of the impact of proposed 

development is limited to the additional impact of that development as divorced from 

the underlying circumstances.  

 

24. Both common sense and authority support the view that that cannot be the correct test. 

 

25. The NPPF refers to ‘residual cumulative impacts’. Applying the normal rules of 

construction, the word cumulative has to mean something. There must be something 

for the impacts to be cumulative to: that can only be a reference to the underlying 

situation. 

 

26. This point is made in terms in Bovis Homes v Secretary of State for Communities and 

Local Government [2016] EWHC 2052 at §26 – §28: 

 

‘…the Inspector pointed out in paragraph 223 of his report that the Framework 

refers not simply to the additional impact of the scheme, as had been asserted 

by the appellants, but to residual "cumulative" effects, implying that it is the 

cumulative effect of all expected development which must be taken into 

account in context rather than just the individual contribution of each 

development in turn which is likely to be, as in the present case, marginal. 



 

… Put simply, he was saying that the effects of the proposed development 

could not be divorced from the existing context into which it was going to be 

inserted. 

 

The Claimants have not put forward any challenge to paragraphs 221 to 225. It 

is not suggested that the approach taken by the Inspector in those paragraphs 

fell outside the ambit of the third bullet point of paragraph 32 of the NPPF. 

For my part, I do not consider it arguable that any such criticism could be 

made.’ (emphasis added).  

 

27. I note that Bovis is a decision refusing permission for judicial review: however, I am 

not aware of any authority contradicting the observations of Holgate J set out above, 

which in accord with normal principles of interpretation and the ordinary meaning of 

the words used in the NPPF. 

 

28. I therefore consider that the correct approach to the test in Paragraph 109 is therefore 

to identify the residual impacts of the scheme proposed following mitigation, and then 

assess their impact on the existing context of the road network.  

 

Application of Paragraph 109  

 

29. While the interpretation of policy is a matter of law, the application of (properly 

interpreted) policy is a matter of planning judgment. This can only be challenged on 

conventional public law principles, including irrationality (i.e. that a decision is so 

unreasonable that no properly informed decision-maker could have arrived at it): 

Tesco Stores v Dundee City Council [2012] PTSR 983. 

 

30. Given my conclusions on the correct interpretation of Paragraph 109, where the effect 

of development will be to worsen an already unacceptable situation, that may (and 

one would expect normally will) be sufficient to overcome the threshold of ‘severe 

residual cumulative impacts’. 

 

31. Whether the residual impacts are ‘severe’ will be a question of fact for the decision-

maker in each case. However, a conclusion that the worsening of an already 



unacceptable situation is not a ‘severe’ impact would give rise to a prima facie 

challenge on the grounds of rationality. It is difficult to see how the conclusion that 

this amounts a ‘severe’ residual cumulative impact could be avoided.  

 

32. This is particularly acute having regard to Norfolk’s transport guidance. This sets out 

in terms what Norfolk consider a ‘severe’ impact to be, which includes ‘unacceptable 

delay’ at junctions.  

 

33. The DTS defines ‘unacceptable’ junctions as set out above. Given that the DTS forms 

part of Breckland’s evidence base for the eLP, Breckland presumably accept it is a 

robust and up-to-date assessment. It is difficult to see how in the circumstances 

Breckland could resile from adopting the test for acceptability of performance set out 

there. 

 

34. In turn, although I accept that the DTS and the SSD are distinct documents, the most 

natural conclusion is that they should be read together given the common subject 

matter .  

 

35. I therefore consider that if the residual cumulative impacts of any application meet the 

thresholds set out in the DTS, it is difficult to see how a conclusion that the residual 

cumulative impacts are not severe could be justified.  

 

36. On this basis it seems to me strongly arguable that any application which has an 

adverse impact on the Tavern Lane/Yaxham Road junction will satisfy the test in 

Paragraph 109.   

 

37. As set out above, any decision which fails to grapple with the existing situation of the 

road network would be open to challenge on the basis that the decision-maker had 

misinterpreted the NPPF and/or failed to take account of material consideration. Any 

decision which takes into account that context but concludes that the impact is not 

severe would potentially be open to challenge on the basis of irrationality and/or 

failure to give reasons (if this was not properly explained) and/or breach of a 

legitimate expectation (having regard to Norfolk’s transport guidance).  

 



38. I provide below some observations based on the transport assessments and Officer’s 

Reports in each case. I acknowledge that no decision has yet been reached on the 

Applications, and so these comments are necessarily provisional.  

 

IV. THE APPLICATIONS 

Yaxham Road Application 

 

39. This is an application by Hopkin Homes for 255 new homes on land east of Yaxham 

Road under reference 3PL/2010/1361/F. A transport assessment prepared by Canham 

Consulting has been provided in support of the application (fifth revision dated 24 

January 2019). There is also an addendum report  

 

40. The PICARDY and ARCADY analysis (pp. 29ff) shows that at some sites the rate of 

flow to capacity will already be overcapacity without development, and the situation 

will be exacerbated with development, although the assessment considers the impact 

of the development itself will be limited. See for instance the comments on the 

Yaxham Road/Station Road roundabout at p. 34 – 35, including the view that 

mitigation measures are not necessary as the development has little impact. (The 

Addendum report contains reassessed figures in relation to this but does not appear to 

come to a different conclusion, stating that the issues appear to be pre-existing and the 

impact of the development is minimal p. 12 -13).  

 

41. In relation to the Yaxham Road/Tavern Lane signalled junction, the assessment notes 

that there is an impact from the development on some movements and that some arms 

of the junction will be operating over capacity. However ‘the arms operating over 

capacity are over in the base scenarios’ (p. 39).  

 

42. The assessment concludes that: 

 

 ‘Several of the junctions examined in the local area are shown to have some 

capacity issues. In particular the Yaxham Road / Station Road mini-

roundabout. These are shown to operate over theoretical capacity in the base 

scenarios (with committed developments). When considering the impact of the 

proposed development on these junctions it is considered that the development 



is not causing a significant impact to the operation of the junctions, especially 

when considering the historic congestion issues through Dereham‘ (p. 45). 

‘Overall it is considered that the proposed development does not significantly 

impact on the operation of the local highway network and that capacity issues 

at the junctions are, on the whole, pre-existing issues within the local highway 

network…’ (p. 46). 

 

43. This conclusion may be defensible in its own terms, but it does not address the 

residual cumulative impact as set out above. There is no consideration of the 

acceptability of the underlying base scenario and therefore whether the residual 

cumulative impact would be severe.  

 

44. The Addendum Report (most recently revised 8 October 2019) goes slightly further 

towards considering this, noting that:  

 

‘If a junction is operating over its theoretical capacity, it does not mean that 

the level of operation at the junction is unacceptable. Junctions can operate 

over capacity and still be operating acceptably. A junction can be operating 

over capacity in the base situation and can continue to operate over capacity 

with development traffic, with both scenarios the junctions can be operating at 

an acceptable level. It is the impact the development has on the operation that 

is considered within the Transport Assessment.’ (p. 17) 

 

‘We alongside the Highway Authority consider that this increase in traffic and 

its associated impact is not significant.’ (p. 18) 

 

‘For the reasons stated above we consider that the development traffic would 

not lead to an unacceptable impact on highway safety and would not lead to a 

severe residual impact.’ (p. 19)1 

 

                                                      
1 I note in passing that the Addendum states in its summary that ‘the findings of the sensitivity test were that 
the Tavern Lane/A47 slip road junction operates within theoretical capacity when development traffic takes 
the reassigned route’ but does not address the functioning of the Tavern Lane/Yaxham Road junction in the 
summary, despite stating that this was a particular focus of the sensitivity tests.  



45. However, this still does not grapple with the question which the LPA must ask itself 

when considering Paragraph 109. The question for the LPA is not whether the 

residual impact of the development is severe. It is whether the residual cumulative 

impact is severe. This requires the LPA to have regard to the relevant context. It is 

quite possible that the impact of a development in its own terms may be limited, but 

the residual cumulative impacts still be severe. 

 

46. The most recent Officers Report (22 July 2019) also fails to grapple with this. It states 

‘new development can only be required to mitigate its impacts and not those of a pre-

existing situation. On this basis the application is recommended for approval’. This 

fails to recognise that the pre-existing situation is nonetheless a relevant matter, and 

one that falls to be considered by the LPA when considering the severity of residual 

cumulative impacts. 

 

 

Swanton Road Application 

 

47. This is an application for up to 216 dwellings at land off Swanton Road under 

reference 3PL/2015/1487/O. 

 

48. The Transport Assessment concludes that in 2020 only the London Road / Station 

Road Mini-Roundabout and the Tavern Lane / Yaxham Road Traffic Signal 

controlled junction would be over capacity. The assessment states that even in the 

absence of development it would be expected that the highway authority would seek 

to intervene at the junctions to aid their future operation. (p. 32) 

 

49. Mitigation is considered: there was a proposal that (in effect) the DNIS Option 1 

scheme be brought forward.  

 

50. There are again a number of ORs in relation to this application; however the 

comments on transport issues are identical in each.  

 

51. The OR that NCC initially objected to the development on highways grounds, but 

subsequently considered that the impact of the development would not be ‘severe’ in 

accordance with NPPF. As the scheme mitigated its impact and delivered network 

improvements in line with DTS, they raised no objection. 



 

52. In passing, it is not clear from this that NCC considered the point that the DTS 

identifies the scheme proposed as providing relief only in short term. 

 

53. At §4.3 the OR sets out the test (then in para 32 of NPPF) and at §4.4 refers to the 

DTS and the two options. It does not address the comments in the DTS that Option 1 

‘could be implemented to provide some short term relief provided that it is recognised 

that a larger scheme would be required in the long term’ (DTS 10.2.16).  

 

54. §4.6 states that developments can only be required to mitigate own impacts and 

concludes at§ 4.7 that the appliucation does this. Accordingly ‘the impact of the 

development is not likely to be ‘severe’ and is considered to be acceptable in 

accordance with the NPPF’. 

 

55. This is not the test. Although the OR recites the test correctly there are clear 

indications that it has been misinterpreted (to leave out any reference to ‘cumulative’ 

impacts).  

 

 

Shipdham Road Application 

56. This application relates to Land off Westfield Road, East Dereham (application 

reference Planning Application 3PL/2015/1490/O) 

 

57. The Transport Assessment dated December 2015 was prepared by Clewlow 

Consulting 

 

58. This notes at §2.19 that ‘Shipdham Road leads northwards to a key point on the East 

Dereham highway network, the Tavern Lane/Yaxham Road junction. This junction is 

signal-controlled and is presently operating at capacity for much of the morning and 

evening peak hours’. 

 

59.  The effects of the development on this junction are considered as ‘wider network 

effects’ at §7.22. This comments that ‘the flows at this junction will increase 

primarily as a result of forecast growth and also as a result of the development flows’. 

It does not however assess in terms the impact of the development on this junction, or 

its severity.  



 

60. It also notes that there may be impacts at local junctions, i.e. Shipdham Road/School 

Lane, where ‘it will however be more difficult for vehicles to enter and leave 

Shipdham Road unless traffic slows and/or drivers cede priority to turning traffic’ 

(§7.17). Again, there is no assessment of the impact of this or its severity.  

 

61. In the absence of any such analysis, it is difficult to see how the assessment reaches 

its conclusion that there will be limited impact from the development. In addition, 

there is no consideration of the severity of the ‘cumulative’ effects.  

 

62. An Addendum Report was provided in October 2016. This records at 2.16 that the 

Tavern Lane/Yaxham Road junction ‘represents a major consideration within the 

highway network of Dereham for any developments coming forward and not just this 

application’, and refers to the DTS. It also recites agreed highways contributions at 

§2.17.  

 

63. It does not however carry out any modelling in respect of this junction, and so there 

remains no information about the likely effect of the development.  

 

64. Again, there are a number of ORs. These do not engage with the issues identified 

above.  

 

65. The Tavern Lane/Yaxham Road junction is mentioned only in the context of the DTS 

Options, but there is no discussion of these in relation to the proposed development. 

All that is said is that ‘in terms of the impact of the development on the Tavern 

Lane/Yaxham Road junction the applicant has considered this in the context of the 

[DTS] and refers to an approach which was discussed with the Council of providing a 

contribution towards the measures contained within the Dereham Transport study’ 

(§4.8). There is no consideration of the impact of the scheme or whether the residual 

cumulative impacts could be severe.   

 

66. It is said at §4.14 that ‘the proposed development mitigates its impact at the adjacent 

junctions’ but it is unclear whether this includes the Tavern Lane/Yaxham Road 

junction, and if so what the basis for this conclusion.  

 

 
 



V. CONCLUSION 

 

67. My conclusions on the operative questions are set out at §2 above. In particular, I 

consider that Paragraph 109 of the NPPF must be interpreted as requiring 

consideration of the cumulative impact of the residual impact of development (after 

mitigation) and the existing transport situation. Any decision which fails to grapple 

with this is likely to be open to challenge.  

 

68. If there is any further way in which I can assist please do not hesitate to ask.  

 

RACHEL SULLIVAN 

39 ESSEX CHAMBERS  

 

5 November 2019 

 

 

 

 


